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                     IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                     Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 1397 of 2015 

                   State  

 Versus 

      Haren Nath and another 

         (Under section 447/294/323/34 IPC) 

 

           Offence explained on: 19.08.2016 

     Evidence recorded on: 22.12.2016, 10.03.2017, 26.05.2017, 08.12.2017,                  

08.02.2018 

           Statements recorded on: 23.02.2018 

           Arguments heard on: 06.03.2018 

           Judgment delivered on: 09.03.2018    

           Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

           Advocate for the accused:  Mr. Abhijit Bhuyan 

                                       

JUDGMENT 

 The Prosecution’s case inter alia as revealed from the ejahar lodged by the informant 

Smti Bharati Bhuyan is that almost ten (10) days prior to the filing of this ejahar the 

villagers of Dihingia Kalita Goan digged a public drain for the flow of water through the 
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drainage system. However on 11.06.2015 at about 5 am in the morning when the 

informant asked Hiren Nath as to why he blocked the drain, he along with his wife 

entered into the boundary of the informant holding bamboos in their hand and uttered 

slang obscene words. Further the accused persons also attacked the informant with a 

stick on her hands, face and head which resulted in grievous injury. The informant 

started to shout and when she became senseless the neighbours started to come out and 

on seeing the neighbours the accused persons left the boundary of the informant. She 

has also stated that since she suffered injury there was a delay in lodging this FIR. 

Hence, this case.   

 

 That after receiving the ejahar, police registered the same being Tezpur P.S. Case No. 

660/15 u/s 448/294/325 of IPC and sprung up into investigation. On completion of the 

same, IO submitted charge sheet against the accused persons u/s 447/294/323/34 IPC 

sending them up to face trial under the above provisions of law.   

 

 Thereafter, cognizance was taken and summon was issued to the accused persons. On 

appearance of accused, necessary documents required u/s 207 of Cr. P.C. were furnished 

to him. On perusal of the materials on record and after hearing both sides, prima facie 

materials u/s 447/294/323/34 of the IPC were found against the accused persons and 

accordingly particulars of offence under the above mention sections of law were read 

over and explained to the accused persons to which they pleaded not guilty and claimed 

to be tried. 

 

 In support of its case, prosecution has examined five (5) witnesses to prove its case 

against the accused persons.  

 

 On closure of prosecution evidence, accused persons were examined u/s 313 of the 

Criminal Procedure Code wherein they denied the allegations made by the prosecution.  

Accused persons declined adducing evidence. 
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 I have heard the arguments advanced by the Learned A.P.P and the learned counsel for 

the defense and also perused the materials available in the record.  

 

 Upon hearing and after perusal of the records the following point for determination are 

framed for proper adjudication of the case: 

            

         POINT FOR DETERMINATION: 

(i) Whether the accused persons had criminally trespassed into the house of the 

informant with an intention to commit an offence as alleged and thereby 

committed an offence punishable u/s 447 IPC? 

 

(ii) Whether the accused person had uttered obscene language to the informant as 

alleged and thereby committed an offence punishable u/s 294 IPC? 

 

(iii) Whether the accused persons had voluntarily caused simple hurt to the informant 

as alleged and thereby committed an offence punishable u/s 323 IPC? 

 

DISCUSSION DECISION AND REASONS THEREOF: 

 

 Testifying as P.W-1, Smti. Bharati Bhuyan (informant) has deposed on oath that the 

accused persons are her neighbours. The villagers digged a public drain which functioned 

through the boundary of her house. The accused persons blocked the drain by throwing 

garbage. The public also picked up the garbage from the said drain. The informant has 

also deposed that when she went to pick up the garbage from the drain the accused 

named Haren Nath attacked her with a bamboo stick and hit her head. The accused 

named Sabita Devi also hit the informant with a bamboo stick on her hands, face and 

stomach by entering into the campus of the informant as a result of which the informant 

had to undergo stitches on her left hand, face and stomach. The informant has also 

deposed during her examination in chief that she is unable to hear properly because of 

the assaults that were meted to her by the accused persons. When a chaotic situation 
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took place and the neighbours started to come out the accused persons left the place of 

occurrence. Accordingly the matter was informed to the police station and the informant 

was taken to the hospital. She lodged the Ejahar i.e Exhibit -1, and Exhibit 1 (1) is her 

signature in the Ejahar.  

 

 During cross examination P.W-1 has deposed that the boundary of the informant and the 

accused persons are the same. Further she has also deposed that the parties do not have 

a cordial relationship since a long time and there is dispute between them with regards to 

the boundary. When the informant was beaten by the accused persons she shouted and 

one Tarun Nath, Brojen Bora came and accordingly they took the informant to the police 

station.  

 

  P.W-2 Sri Prafulla Borah has deposed in his evidence in chief that both parties are 

known to him since they are neighbourers. However P.W-2 stays far ahead. The public 

digged a drain for public utility but P.W-2 left the place when the drain was half digged. 

It is deposed by P.W-2 that he heard that a fight took place between the parties. 

 

 During cross examination P.W-2 has deposed that he has not eye-witnessed the incident 

as he was not present at the time of occurrence of the incident. He stated that he heard 

about the incident from some other persons.  

 

 P.W-3 Sri Bojendra Borah has deposed in his evidence in chief that both the parties are 

known to him. This incident took place in the year 2015. The accused persons blocked 

the drain because of which there was water logging. When the informant opened the 

drain blockage the accused persons poked her with a stick on her face and had to 

undergo stitches. The informant also sustained to injuries on her head.  

 

 During cross examination P.W-3 has deposed that the informant is his sister. He has also 

deposed that he was not present at the time of occurrence of the incident. During his 

testimony he has also stated that the boundary of the informant and the accused persons 

are the same bounded by fencing.  
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 P.W-4 Gias Ali has deposed in his chief examination that on 11.06.2015 he was the 

attached officer at Bebejia Outpost and the informant lodged ejahar on 11.06.2015. He 

was entrusted with the task of preliminary investigation by SI Pranab Baishya. 

Accordingly the FIR was forwarded to Tezpur PS and it was registered as Tezpur P.S 

Case No. 661/15. It is further deposed by P.W-4 that he carried forward investigation on 

11.06.2015 and visited the place of occurrence and accordingly prepared the sketch map. 

 

 During cross examination P.W-4 has stated that on 11.06.2015 the ejahar was received 

by him at 5 am in the morning. The statements of the witnesses were recorded by P.W-4 

and victim was taken to hospital. It is also deposed by P.W-4 that the accused persons 

appeared before the police station and since the nature of offence was bailable the 

accused persons were granted bail. After competition of the preliminary investigation the 

case diary was handed to SI Pranab Bhuyan. Further it is also deposed by P.W-4 that 

informant did not state before him that there was a small ditch and the accused persons 

blocked the ditch. Also the informant has not stated before P.W-4 that the drain was not 

blocked by the accused persons. Further the informant also failed to state before P.W-4 

that the accused persons hit her on her head, stomach, right hand and face with sharp 

bamboo stick having sharp edges. The said P.W-4 has also deposed during his cross 

examination that informant Bharati Bhuyan informed him that someone blocked her 

drain. Moving on P.W-4 during cross examination has also pointed out that Brojendra 

Borah also did not state before him that there was an old ditch and the accused persons 

blocked the ditch and there was water logging because of which informant opened the 

ditch. 

 

  Dr. Tilak Bhattacharjee (Medical Officer) has been examined as P.W-5. He has deposed 

in his testimony that on 11.06.2015 the informant Bharati Bhuyan was examined vide GD 

No. NIL dated 11.06.2015. He found the following injuries on examination – Lacerated 

injury on right side of the face near angle of mouth of 1.5cm by ½ cm, Swelling on right 

side of the face near Mendimular margin of 2cms by 1cm, Lacerated injury on right arm 

near elbow joint horizontally of 3cms x 1cm x ½ cm. The injury was simple, fresh and 

caused by blunt weapon. 
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 During cross examination P.W-5 has deposed that the injury caused to the informant can 

be caused by falling on rough or hard substance. 

 

 Wading through the evidences on record it appears to me that P.W-1/informant/victim is 

the sole witness to the occurrence of this incident. At the time of occurrence of this 

incident, apart from the informant no other persons were found to be present. Section 

134 of the Indian Evidence Act states as follows: No particular number of witnesses 

shall in any case be required for the proof of any fact. Further it is well known 

principle of law that reliance can be based on the solitary statement of a 

witness if the court comes to the conclusion that the said statement is true 

and correct version of the case of the prosecution. The Ld. Counsel on behalf of 

the defense relied on the catena of judgments; Deny Bora Vs. State of Assam, 

(2015) 1 SCC (Cri.) 293 wherein it was held that conviction on basis of the sole 

testimony is permissible, provided the witness is wholly reliable. Again the defence side in 

Prakash Nath vs. State of Assam, (2008) 1 GLR 111, relied on Para 18 of the 

judgment, which I would like to reproduce; “that witnesses fall in three distinct 

categories. There are witnesses, who are wholly reliable. Conviction of an 

accused can be safely based on the evidence of a witness, who is wholly 

reliable. There may be witnesses, who are found to be wholly unreliable. The 

evidence of such witnesses are to be completely discarded. There is yet 

another category of witnesses, who may be neither wholly reliable nor wholly 

unreliable. Before the evidence of such a witness is relied upon to convict an 

accused, imperative it is that the Court is satisfied that the evidence of such 

witness has been corroborated by trustworthy and reliable evidence; such 

corroborative evidence may be either direct or circumstantial. In short, the 

evidence of a witness, who is neither wholly reliable nor wholly unreliable, 

cannot be relied upon for the purpose of founding conviction of an accused 

without corroboration thereof, either direct or circumstantial”. .After going 

through the aforesaid observation of the Hon’ble Gauhati High Court, I am of a 

considered view that P.W-1/informant falls in the second category of the witness whose 
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evidence is wholly unreliable. Moreover the evidence deposed by P.W-1 is not 

corroborated by any trustworthy and reliable witnesses to hold the accused persons 

guilty. With regard to the question of utterance of obscene words by the accused 

persons,  the informant as well as the other PW’s has not mentioned a single 

incriminating word against the accused persons during their deposition stating that the 

accused persons uttered obscene words. As the Informant has not revealed any 

incriminating materials against the accused person and she remained silent in respect of 

utterance of any obscene words hence the accused cannot be held guilty for the 

commission of offence u/s 294 IPC. Now if we move on to the evidence deposed by P.W-

2 and P.W-3 it appears to me that they are hearsay witnesses. Both P.W-2 and P.W-3 

were not present at the time of occurrence of the incident which can be inferred from the 

evidence deposed by them and hence they are not an eye-witness to the occurrence of 

this incident. The informant/P.W-1 has deposed that when she was beaten by the 

accused persons she shouted and one Tarun Nath, Brojen Bora came and took her to the 

police station but Brojen Bora who happens to be P.W-3/brother of the informant 

deposed that he was not present at the time of the occurrence of this incident. The 

prosecution has also failed to examine star witness Tarun Bora who according to the 

prosecution has witnessed the occurrence of this incident. Hence the testimony of P.W-1 

lacks corroboration and the evidence of P.W-2 and P.W-3 in my considered opinion 

cannot be taken into account to hold the accused persons guilty for committing the 

alleged offences as they are merely hearsay witnesses. Moving on to the evidence 

deposed by P.W-5 (M.O) he stated that the informant was examined vide GD No. NIL 

dated 11.06.2015 and on examination the injury found was simple, fresh and caused by 

blunt weapon and he has also deposed that the injury caused to the informant can be 

caused by falling on rough or hard substance. The said medical report in my opinion 

cannot be taken into account to hold the accused persons guilty for committing an 

offence u/s 323 IPC. From the materials and evidences as available in the case record, it 

appears that no one has supported the prosecution case.  Further on minute perusal of 

the evidence deposed by P.W-1 and her statements recorded u/s 161 Cr.P.C it reveals 

that the informant stated a different story during the stage of investigation and has 

deposed something else before the court.  In the case of Yazid Ali vs. State of 
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Tripura, reported in (1996)2 GLR 99 it has been held that “PW’s stated 

something to the Investigating Officer in their statements recorded u/s 161 

Cr.P.C. and stated something else before the Court during trial , their 

testimony is not reliable”. In case of Maskandar Ali vs. State of Assam, (1995)1 

GLR 421 it has been held that “version of PW’s before the Investigating Officer 

and at the trial substantially varying on an important point then the evidence 

of PW’s cannot be relied on to sustain conviction”. In case of Bimal Chandra 

Sarkar vs. State of Tripura reported in (2010) 4 GLR 567, it has been held that “ 

if evidence of witnesses found to be confronted with their previous statements 

recorded u/s 161 Cr.P.C., Court to refuse to act on such evidence adduced by 

the witness” . In the present case P.W-4 i.e., the investigating officer had confirmed 

during his cross examination that the informant did not state before him about the 

alleged occurrence of physical assaults that were meted out to her by the accused 

persons. Further on perusal of the evidence on record it appears to me that the 

informant /P.W-1 in her ejahar as well as during her deposition has stated that the 

accused persons blocked her drain but if we go through her statements recorded u/s 161 

Cr.P.C it can be clearly seen that she has stated “someone blocked her drain” 

because of which the water flowed through her campus but she has failed to state as to 

who blocked the drain. It is also confirmed by the IO that the informant did not stated 

before him that the villagers dig the drain and thereafter a quarrel took place between 

the parties. Further there is not a single witness in the record who had seen the 

occurrence of the incident. Also it is clearly stated by the informant during her cross 

examination that the parties do not have a cordial relationship since a long time and 

there is dispute between them with regards to the boundary. So, I find no reason to 

believe the sole testimony of P.W-1 to hold it safe enough to make the foundation of the 

conclusion that the accused persons are guilty of offence u/s 447/294/323/34 IPC. 

  

 Thus, after discussing the evidence of all the prosecution witnesses in detail, what can be 

seen is that the prosecution could not produce one single witness in this case whose 

stand in the case is crystal clear. All the prosecution witnesses are singing their own 

version of the case without any sort of corroboration between them. Also when there is 
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difference in the statement made in the court and the statement made before the 

investigating authority, then it becomes very difficult to come to a justified decision as to 

which version regarding the incident is to be believed. Scrutinizing the evidence led 

before the court I am persuaded to arrive at the conclusion that it would be unsafe to 

sustain the conviction of the accused persons based on the testimonies of the PW’s which 

is full of contradictions and the accused deserves benefit of doubt. As such all the points 

for determination are answered in the negative in favour of the accused persons.  

 

 In view of above discussion, the accused persons namely Sri. Hiren Nath and Smti. Sabita 

Nath are acquitted from the charges of section 447/294/323/34 IPC. 

 

  Set the accused persons at liberty forthwith.  

 

 The concerned bail bond is extended for further period of six (6) months. 

 

  This instant case is disposed of on contest. 

 

    Given under my hand and seal of this court on this 9th day of March, 2018. 

                                                                            

 

                                                                              (Ms. Sparsita Garg) 

                                                                       Judicial Magistrate First Class 

                                                                        Tezpur, Sonitpur 
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                                            A P P E N D I X  

   

  

 WITNESS FOR PROSECUTION: 

 

 P.W-1: Smti. Bharati Bhuyan 

 P.W-2: Sri Prafulla Borah 

 P.W-3: Sri Bojendra Borah 

 P.W-4: ASI Gias Ali 

 P.W-5: Dr. Tilak Bhattacharjee 

 

 

 EXIBITS OF PROSECUTION:  

 

 Exhibit 1: Ejahar 

 Exhibit 1(1) : Signature of Informant  

 Exhibit 1 (2): Signature of SI Pranab Baishya 

 Exhibit 2: Sketch Map 

 Exhibit 2 (1): Signature of ASI Gias Ali In the Sketch Map 

 Exhibit 3: Chargesheet 

 Exhibit 3 (1): Signature of SI Pranab Baishya in the chargesheet 

 Exhibit 4:  Injury Report 

 Exhibit 4(1): Signature of Dr. Tilak Bhattacharjee in the medical injury report 

 

 

 

 WITNESS OF DEFENSE: NIL 

 

 EXHIBITS OF DEFENSE: NIL 

                                                                            

 

                                                                                     (Ms. Sparsita Garg) 

                                                                               Judicial Magistrate First Class 

                                                                             Tezpur, Sonitpur 

 

 


